IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

In re: Present ence Reports ; M sc. No. 00-308

ADM NI STRATI VE ORDER 2004-2

The PROTECT Act of 2003, Pub. L. 108-21, requires the Chief
Judge of each district court to ensure that certain sentencing
information is pronptly forwarded to the Sentencing Conmi ssion
after the entry of judgnent in specified crimnal cases. On June
18, 2003, the undersigned ordered the Probation Ofice to
tenporarily w thhold presentence reports fromthe Sentencing
Comm ssion until the Comm ssion and the Court had the opportunity
to study and inplenent the PROTECT Act.

On August 15, 2003, after discussions with the Sentencing
Comm ssi on, the undersigned issued two orders: (i) Adm nistrative
Order 2003-6; and (ii) Admnistrative O der 2003-5.

Adm ni strative Order 2003-6 addresses the tenporarily w thheld
presentence reports. The Order (i) requires the Probation Ofice
to forward all of these presentence reports to the Sentencing
Comm ssion under seal; (ii) provides that the presentence reports
woul d remai n under seal absent a Court order; and (iii)

aut hori zes any interested person seeking to i nspect one of these
presentence reports to apply for a Court order.

Adm ni strative Order 2003-5 relates in part to
Adm ni strative Order 2000-2 and Local Rule 213.1(a) (D. M.

2001), both of which predate the PROTECT Act. Order 2000-2



directs the Cerk of Court to place presentence reports under
seal. The Local Rule directs that presentence reports and other
docunents are confidential court records to which the public has
no right of access. The Local Rule also prohibits the Probation
O fice fromdisclosing the presentence report and ot her docunents
except as authorized by |law or ordered by the Court.

Order 2003-5 inplenments the PROTECT Act by ordering the
Probation Ofice to forward presentence reports and ot her
sentenci ng docunents to the Sentenci ng Comm ssion pronptly after
the entry of judgnent. The Order recognizes that by doing so,
the Probation Ofice is not in violation of Order 2000-2 or Local
Rule 213.1(a). The Order al so enabl es the sentencing judge to
speci fy any docunents that the Sentencing Comm ssion may review
but may not di ssem nate w thout |eave of Court.

At sentencings, defense counsel have, fromtinme-to-tine,
requested the judge to order the Comm ssion to keep for its “eyes
only” personal information contained in presentence reports.
Typically, the request focuses on Part D, which often includes
sensitive background facts concerning the defendant and his
famly, including his parents, his siblings, and his wfe and
children. This information may include medical histories, work
histories, as well as nanmes and addresses.

In the great majority of cases the personal history in Part
D does not factor into the judge's calculation of the guideline
range. Rarely is such information germane to a determ nati on of

the defendant's offense level or crimnal history category. Part
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D information becones relevant only when (i) the judge is
deci di ng what sentence to inpose within the guideline range, and
(1i) the judge is deciding what special conditions of post-

i ncarceration supervision (e.g., drug testing) to inpose. 1In
maki ng those two deci sions personal information concerning the
def endant's background and character is expressly relevant. Only
in a small percentage of cases does the governnent or the defense
argue that the personal circunstances of the defendant or the
defendant's fam |y bear upon the judge's cal cul ation of the

gui deline range or warrant a departure fromthat range.

The rel ease of personal information is potentially
enbarrassi ng or even dangerous (e.g., addresses of famly
menbers) to the defendant and his famly. Recognizing this, the
governnent typically does not oppose a defense notion to restrict
access to personal information.

Deciding confidentiality notions on a case-by-case basis at
sentenci ng i nposes an adm ni strative burden on our increasingly
understaffed Clerk's Ofice and Probation Ofice. The notions
and the resulting rulings nust be witten, docketed, and conplied
with individually. This burden wll be reduced if al
presentence reports are treated uniformy by automatically
restricting dissemnation of Part D. This restriction wll not
frustrate the goal of gathering information stated in the PROTECT
Act. Congress's expressed concern involves the determ nation (by

departure or otherw se) of guideline ranges, and not the



determ nation where within the range defendants are placed or the
conditions of post-incarceration supervision. Mreover, the
restrictions on access to personal information can be lifted on
nmoti on for good cause shown.

Furt hernore, when juvenile court and police records fromthe
State of Maryland are included in the presentence report as part
of the crimnal history information, those portions of the report
i kew se should not be further dissem nated w thout specific
court authorization because of the provisions of Ml. Code Ann.,
Cts. and Jud. Proc. Art. § 3-8A-27.

Accordingly, it is hereby ORDERED t hat:

(1) unl ess otherwi se ordered in a particular case, the
Sentencing Commi ssion is prohibited fromrel easing the
personal information contained in Part D of a
presentence report and any reference to Maryl and
juvenile or police records to any other person or
agency;

(1) any interested person may nove, for good cause
shown, to lift or nodify this restriction in a
particul ar case; and

(rit) the Probation Ofice shall attach a notice to each
presentence report it transmts to the Sentencing

Comm ssion referring to this standing order and shal
provide a copy of this order upon request.

It is so ORDERED this _8th day of April, 2004.

[ s/
Benson Everett Legg
Chief United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

In re: Presentence Reports

NOTI CE

Pursuant to Adm nistrative Standi ng Order 2004-2,

|. Subject to nodification by court order as provided in itemll
bel ow, the Sentencing Comm ssion is prohibited fromreleasing the
personal information contained in Part D of this presentence
report and any reference to Maryland juvenile or police records
to any other person or agency.

1. An interested person may nove in the United States D strict
Court for the District of Maryland, for good cause shown, to lift
or nodify this restriction in this case.

I11. A conplete copy of the Adm nistrative Standing Order is
avai |l abl e upon request fromthe Probation Ofice or may be viewed
on the website of the United States District Court at

www. ndd. uscourts. gov.

/sl
BENSON EVERETT LEGG
Chief United States District Judge




